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Civil Society Concerns in the Context of Economic
Globalization
Michelle Leighton*
Elena Castaneda*
I. INTRODUCTION

In September 2000, a French court sentenced activist Jose Bove to three
months in prison for ransacking a McDonald's restaurant in Southern France
while protesting the injustices of the world trading system.' The attack came after
the United States had imposed trade sanctions on European foodstuffs, including
the Roquefort cheese that Mr. Bove produces. Since then, the French farmer has
become a star at anti-globalization rallies from Seattle to Davos, extolling the
virtues of small producers against the world's largest agricultural corporate
conglomerates.
Violent incidents like the assault mentioned above have led many people in
the private sector and some in government to label anti-globalization activists as
"eco-thugs" and "troublemakers." Yet, these labels distort the real issues behind
the global movement established by non-governmental organizations (NGOs). In
fact, most NGOs are non-violent and serve as a "counterweight" to governmental
and corporate influence in the trade and investment dialogue. NGOs rightly argue
that their views have generally been excluded from the formal negotiations
process, and they seek a legitimate place in the trade debate.
This paper presents the view that governments can and should head the call
from NGOs for equity, and provides recommendations from some experts on
how this might be reasonably accomplished. We do not provide a comprehensive
analysis of globalization or NGO views; rather, we provide a simple snapshot of
the key concerns.

II. A CONTEXT FOR THE DEBATE ON GLOBALIZATION
The foundation for the NGO debate on economic globalization stems from
the diversity of civil society itself. There is an illustrative allegory known as the
* LL.M degree in International Law from the London School of Economics and Political Science.
Director of International Programs of the Natural Heritage Institute in Berkeley, California. This paper is based
on a speech given by Michelle Leighton on March 3, 2001 at the 20th Annual International Law Symposium:
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1. See Suzanne Daley, Farmer Gets Jail Term For Vandalizing McDonald's: But Frenchman Vows to
Continue Fighting U.S. Globalization,N.Y. TIMms, Sept. 14, 2000, at http:llseattlep-i.nwsource.com/national/
franl4l.shtml (last visited Dec. 3, 2001) (copy on file with The TransnationalLawyer).

2. Id.
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global village of one hundred, which provides perspective:
If we could shrink the Earth's population to a village of precisely
100 people, with all the existing human ratios remaining the
same, it would look something like the following. There would
be: 57 Asians; 21 Europeans; 14 from the western hemisphere,
both North and South America; 8 Africans; 52 would be female;
48 would be male; 70 would be nonwhite; 30 would be white; 70
would be non-Christian; 30 would be Christian; 89 would be
heterosexual; 11 would be homosexual; 6 people would possess
59% of the entire world's wealth and all 6 would be from the
United States; 80 would live in substandard housing; 70 would
be unable to read; 50 would suffer from malnutrition; 1 would be
near death; 1 would be near birth (ready to deliver); 1 (yes, only
1) would have a college education; 1 would own a computer.3
Consider this as a backdrop to the rapid expansion of multinational corporations
and we find an even richer picture of our world today.
Multinational corporations (MNCs) are the largest drivers of the global
economy and central to the globalization phenomenon: the integration of
telecommunications, laws, policies, and economic mechanisms at the
international level. MNCs control most of the globe's foreign direct investment
(FDI), whose inflows worldwide quadrupled in only five years, from $331 billion
in 1995 to $1.3 trillion in 2000, following 1999's $865 billion.
The rise in global investment has been quite extraordinary. The number of
multinationals grew 600% in the last two and a half decades. There are now over
sixty thousand MNCs with about 820,000 foreign affiliates operating around the
world. Most originating from just six of the largest developed countries.6 Of the
top ten largest multinationals in the world, five are U.S. corporations .

3. Oink From Piglet! Human Ratios, in EXPREsSO: WALLENBERG GLOBAL LEARNING NETWORK
NEWSLETTER, April 1, 2000, at http://sll.stanford.edulprojects/wallenberglexpresso/AprilaprilOO.html#oink
(last visited Jan. 13, 2002) (copy on file with The Transnational Lawyer). See The World, Mar. 5, 2001, at
http://www.alltogether.org/wwwboard/messages/37.html (last visited Jan. 13, 2002) (copy on file with The
TransnationalLawyer).
4. See United Nations Conference on Trade and Development [hereinafter UNCTAD], World Investment
Report 2001: Promoting Linkages (2001), at http://www.unctad.org/wir/contents/wir Olcontent.en.htm, at 2
(last visited Dec. 3, 2001) (copy on file with The TransnationalLawyer) [hereinafter Promoting Linkages]. For
background information, see also Global Foreign Direct Investment To Exceed $1 Trillion, UNCTAD Predicts,
Oct. 3, 2000, at http://www.unctad.org/en/press/pr2856en.htm (last visited Dec. 3, 2001) (copy on file with The
TransnationalLawyer).
5. See Sarah Anderson & John Cavanagh, Top 200: The Rise of Global Corporate Power (2000), at
http://www.globalpolicy.org/socecon/tncs/top200.htm, at 3 (last visited Dec. 3, 2001) (copy on file with The
TransnationalLawyer) [hereinafter Top 200].
6. See PromotingLinkages, supra note 4, at 15.
7. Id. at 22.
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Perhaps more impressive, yearly revenues of the largest MNCs now exceed
the gross domestic product (GDP) of whole countries and in fact, whole regions.
Of the one hundred largest economies in the world, fifty-one are corporations;
and only forty-nine are countries. 8 Wal-Mart alone is estimated to have revenues
larger than 161 countries, including Israel, Poland, and Greece! Mitsubishi's
revenue is larger than the fourth most populous nation on earth: Indonesia.'l
General Motors' yearly income12is larger than that of Denmark," and Ford's is
larger than that of South Africa.
Foreign investment has indeed brought much propriety for some, but it has
not materialized for the majority of the world's poor. During the latter half of the
1990s, the forty-nine least developed countries attracted an annual average of
$3.6 billion U.S. dollars in FDI, a mere 0.5% of the total FDI globally. 3 The
latest UN Development Program, Human Development Report, indicates that 2.8
billion people-nearly half the world's population-still live on less than two
U.S. dollars per day; and 1.2 billion people live on less than one U.S. dollar per
day. 14 In Sub-Saharan Africa, fifty-two percent of people live on less than one
earn
U.S. dollar per day. 5 Globally, the richest one percent of the population
combined.' 6
yearly as much income as the poorest fifty-seven percent
Nearly a billion people lack access to clean drinking water. 7 Worldwide,
some 1.1 billion people are currently estimated to be malnourished. 18 In India, a
country with more than a billion people, fifty-three percent of all children are
undernourished. 9
These statistics paint a startling picture of the disparity between the 'haves'
and the 'have nots' that exist in our world today. Troubling to many NGOs is that
the income gap between rich and poor has widened, not diminished, in recent
decades; and governments have failed to change this dynamic. This reality has
sharpened the fear among many in the NGO community that corporations are

8. See Top 200, supra note 5.
9. See id.
10. See id.
11. See id.
12. See id.
13. See UNCTAD, FDI in Least Developed Countries at a Glance (2001), at http://www.unctad.org/
en/docs/poiteiiad3ove.en.pdf, at 3 (last visited Dec. 3, 2001) (copy on file with The TransnationalLawyer).
14. See United Nations Development Programme (UNDP), Human Development Report 2001, at
http:llwww.undp.orglhdr200l/, at 9 (last visited Dec. 3, 2001) (copy on file with The TransnationalLawyer)
[hereinafter Human DevelopmentReport].
15. See United Nations Economic Commission for Africa (UNECA), Economic Report on Africa:
TransformingAfrica's Economies (2000), at http://www.uneca.org/eca-resources/Publications/books/ERA2000
/main.htm (last visited Dec. 3, 2001) (copy on file with The Transnational Lawyer). In 1998, the average
monthly expenditure was only $14 per person by the rural poor. Id.
16. See Human Development Report, supra note .14, at 19.
17. See id. at9.
18. See BROWN, L., Er AL., STATE OF THE WORLD 2001 at 44 (The Worldwatch Institute, New York,
2001).
19. Id.
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growing more powerful than the world's governments and are not accountable to
the public. At the core of these concerns are the environmental and social
problems that have been left unattended in the wake of such dynamic growth in
the global economy.
III. KEY ENVIRONMENTAL, LABOR AND
HUMAN RIGHTS ISSUES

In the 1992 Rio Declaration on Environment and Development, governments
committed to grow their economies with sensitivity to environmental and human
protection. 2 Nearly two decades later, FDI has not translated into the eradication
of poverty, improved democratic systems or a cleaner environment. In fact, the
problems for some countries may be worsening.
A. EnvironmentalIssues
The global forest cover has been reduced by twenty percent since preagricultural times. 2 Tropical deforestation rate now exceeds 130,000 square
kilometers a year.22 Coastal ecosystems have already lost much of their capacity
to produce fish because of overfishing, destructive trawling techniques, and
destruction of nursery habitats. 3 Commercial species such as Atlantic cod, tuna,
and haddock are threatened globally, along with several species of whales, seals,
and sea turtles. 24 Moreover, tourist trade-the fastest-growing sector of the global
economy-is degrading coral reefs. 2'
Of every ten people, four currently live in river basins which are
experiencing water scarcity. 26 It is estimated that by 2025, at least 3.5 billion
people will face water scarcity. 27
Moreover, acid rain, smog, wastewater releases, pesticide and fertilizer
residues, all have toxic effects on ecosystems. 8 Climate change due to the
increase of greenhouse gases is a major example of human impact to earth's

20. See Report of the United Nations Conference on Environment and Development, A/CONF.151/26
(vol. I), Rio de Janeiro, 3-14 June 1992, Annex I.
21. For data sources on the state of natural resources for this section, see United Nations Environment
Programme et al. [hereinafter UNEP] , World Resources 2000-2001, People and Ecosystems: Tie Fraying Web
of Life (2001), at http:lwww.wri.org/wr2000/ (last visited Dec. 3, 2001) (copy on file with The Transnational
Lawyer) [hereinafter World Resources 2000-2001].
22. Id.
23. Id.
24. Id.
25. Id.
26. Id.
27. Id. Currently, over 250 million people are directly affected by desertification. Drylands are being
degraded by overcultivation, overgrazing, deforestation, and poor irrigation practices. For further information,
see http://www.unccd.intl/ (last visited Dec. 3, 2001) (copy on file with The TransnationalLawyer).
28. See World Resources 2000-2001, supra note 21, at 22.
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ecosystems on a global scale. 29
Environmental damage from oil pollution has also risen dramatically in the
past thirty years. In 1997 alone more than 167,000 tons of oil spilled from
pipelines, storage vessels, tankers and other sources to contaminate the world's
marine and inland environments.30 For example, from 1970 to 1990, oil
development alone opened up about a million and a half of hectares of land in the
Ecuadorian Amazon, and during that same period about 16.8 million gallons
spilled into the environment.3' In Nigeria, between 1976 and 1996, a total of
4,835 incidents resulted in spills of at least 102.7 million gallons-of which an
estimated 79.7 million gallons, seventy-seven percent were lost to the
environment. 32These spills still have not been fully cleaned.
B. Labor and Human Rights Issues
At the same time that ecosystem destruction is happening rapidly, human
health related problems appear to be increasing. Respiratory diseases play a large
role in the deaths of children under the age of five;33 and Asthma is a leading
chronic illness in developed countries, particularly the United States. 34
NGOs point to sweatshop conditions, child labor, and human rights abuses
as additional social ills associated with unchecked development. In many
countries child labor is common. The International Labour Organization (ILO)
estimates that some 250 million children between the ages of five and fourteen
work in developing countries, and fifty to sixty million children between the ages
of five and eleven work in hazardous conditions.35 In Malaysia, children may

29. Id. Climate change refers here to "a change of climate that is attributed directly or indirectly to human
activity that alters the composition of the global atmosphere and that is in addition to natural climate variability
observed over comparable time periods." United Nations Framework Convention on Climate Change
(UNFCC), arts. 1, 2.
30. See World Resources 2000-2001, supra note 21, at 9.
31. See Lizabeth Fielding, The Indigenous People of Ecuador and Their Fight For Human and
EnvironmentalRights, 7 NEW ENG. J. INT'L & COMP. L. 129, 133 (2001), availableat http://www.nesl.edu/intl
joumal/vol7indx.cfm/ (last visited Dec. 3, 2001) (copy on file with The TransnationalLawyer). Indigenous
tribes like the Cofin were displaced from their land as Texaco carved roads and pipelines through the jungle
and the poisoning of streams and rivers amounted. Id. The oil industry has also threatened Indigenous peoples
in Peru, Colombia, Bolivia, Brazil and Venezuela. Id.
32. See Human Rights Watch, The Price of Oil, CorporateResponsibility and Human Rights Violations in
Nigeria's Oil Producing Communities (1999), at http:llwww.hrw.orglreports/1999/nigerialNigew99105.htm#P526156650 (last visited Dec. 3, 2001) (copy on file with The TransnationalLawyer).
33. See World Health Organization (WHO), 1997-1999 World Health StatisticalAnnual, at http://www3.
who.int/whosis/menu.cfm?path=whosis,whsa&language=english (last visited Jan. 13, 2002) (copy on file with
The TransnationalLawyer).
34. See United States Environmental Protection Agency [hereinafter U.S. EPA], America's Children and
the Environment: A First View of Available Measures, Dec. 2000, at http://www.epa.gov/childrenlindicators/
ACE-Report.pdf, at 9 (last visited Jan. 13, 2002) (copy on file with The TransnationalLawyer); see also U.S.
EPA, Respiratory Outcomes in Children: Asthma and Chronic Bronchitis, at http:llwww.epa.gov/childrenl
indicators/respiratory.diseases.html (last visited Jan. 13, 2002) (copy on file with The TransnationalLawyer).
35. See UNICEF, The State of the World's Children (2000), at http:l/www.unicef.orglsowc0/, at 24 (last
visited Dec. 4,2001) (copy on file with The TransnationalLawyer).
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work up to seventeen-hour days on rubber plantations, exposed to insect and
snake bites.36 In the United Republic of Tanzania, they pick coffee, inhaling
pesticides. 7 Others are mining for gold in South Africa, or collecting garbage in
Brazil.3"
NGOs have also been highly critical of the use of security forces and
paramilitary personnel by MNCs to guard their facilities. A recent case that has
bolstered NGOs' alarm involves Nigeria. In May 1998, a group of local residents
peacefully occupied a Chevron Overseas Oil Company offshore oil platform.39
They had assembled to protest pollution of their rivers and disruption of their
traditional way of life caused by oil production.40 The victims allege that the
military came in with a Chevron
helicopter to suppress the occupation and started
4
shooting on the platform.

'

Two protestors were killed and two hundred others

were injured. The head of Chevron's security was on that helicopter.42
Victims have filed a lawsuit against Chevron alleging that the company
provided helicopter support and paid off the Nigerian military.43 One of the
injured activists, Oyimbo, has recounted that in the early morning of May 28,
"choppers with military men, soldiers, and mobile police" arrived at the
platform.44 Furthermore:
They started shooting before they even landed, started shooting
indiscriminately ... The end result was that we lost two of our
boys and a lot of them got injured . . . Some of them jumped

overboard and they were later rescued. Then the balance of us,
we refused to [leave the barge]. Personally, I refused to go
because if you can kill two why not add me? So they decided to
arrest 11 of us. We were first taken to a Nigerian naval base at
Warri. We were kept for four days in a cell. Then on June 1st
they transferred us to another cell [in a different town] before
taking us to the state security service at the Fort of Ortacuri
where we were detained for days before being released again...
Chevron ... first accused us of sabotage ... And then later, I

36. See UNICEF, The State of the World's Children (1997), at http://www.unicef.org/sowc97/report/ (last
visited Dec. 4, 2001) (copy on file with The TransnationalLawyer).
37. Id.
38. Id. Some of these matters, for example, the exposure of child workers to toxic chemicals, or the
expropriation of indigenous people's lands for mining or oil drilling, are at the same time environmental
assaults and human rights abuses.
39. See Emeka Duruigbo, Oil Development in Nigeria: A CriticalLook at Chevron's Environmental and
Social Responsibility, at http://www.n-h-i.org/Publications/Pubs_pdf/NigeriaCorpAccount.pdf (last visited
Dec. 3, 2001) (copy on file with The TransnationalLawyer).
40. Id.
41. Id.
42. Id.
43. Id.
44. Id.
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don't know if they induced the police but [Chevron] asked them
to make me sign [a statement] that we destroyed their chopper,
vandalized their equipment-which was a lie. [Then] I was
hanged up by the handcuffs on my wrists on the hook on the
ceiling fan. They asked me to sign a statement that I led a team
to the Parabe platform and that we vandalized the things there ...
but I refused ....
Oyimbo asked his captors why they had shot at the protestors; they allegedly replied
that Chevron had promised them each ten-thousand Naira (approximately onehundred U.S. dollars). 46 Oyimbo claims that after he spoke with several lawyers in
the United States, Chevron offered 700,000 Naira to members of his community to
not speak with the lawyers.47
In some cases, MNCs are not the direct perpetrators of abuses but seek to
partner with repressive government regimes. In Doe v. UNOCAL, a U.S. federal
court found that Unocal knew that its partner, the Burma government, used
forced labor, among other abusive practices, to meet its contract obligations with
Unocal in building the Yadana natural gas pipeline.48 While Unocal was not held
legally liable for its partnership with Burma, many NGOs hold it ethically
accountable.
More and more civil society groups are calling for heightened social and
environmental responsibility from MNCs and from global trade and investment
institutions. They recognize that many developing countries still need a great deal
of capacity-building to ensure environmental protection and durable democratic
reforms protective of human rights. Even when solid regulatory structures are in
place-corruption, still pervasive in many countries, diminishes their impact.
IV. KEY GAPS IN THE INTERNATIONAL GOVERNANCE
International legal mechanisms have, by and large, been insufficient in
addressing global environmental and social issues. Environmental treaties, for
example, have tended to impose immense responsibilities on developing
countries that lack the capacity to implement their obligations fully. Additionally,
developed countries have been reluctant to obligate themselves to transfer the
appropriate technological and financial resources necessary to ensure that

45. Id. (citing Henry Clark, et al., Oil for Nothing: Multinational Corporation, Environmental
Destruction, Death and Impunity in the Niger Delta (1999), at http://www.essentialaction.orgshell/reportl
index.html, at 19).
46. Id.
47. Id.
48. See generally Doe, et al. v. UNOCAL Corp., et al., 110 F. Supp. 2d 1294 (2000). In 1996, fifteen
Burmese villagers filed a lawsuit seeking compensation for the suffered violations. Id. The Federal judge upheld
their allegation but granted the defendants' motion, ruling that there was not enough evidence under
international law to establish its liability for the plaintiffs' violations. Id. Although Unocal knew of the torture,
and use of forced labor on its facility to try to get the pipeline built on time. Id.
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affected developing countries can ably meet their treaty obligations.
While these deficits might be filled through additional negotiations and
foreign aid, governments face perhaps a more daunting task: how do you
reconcile the potential for conflict between obligations under trade agreements on
the one hand, and those under multilateral environmental agreements (MEAs) on
the other? With virtually thousands of MEAs in effect, international consensus is
imperative on how these agreements and standards relate to international trade
obligations under the General Agreement on Tariffs and Trade (GATT) or under
regional trade accords.
The World Trade Organization (WTO) has recognized that more than twenty
MEAs could have trade implications, including the Montreal Protocol, the
Framework Convention on Climate Change, the Basel Convention, CITES, the
Convention on Biological Diversity, and the London Convention on the
Prevention of Marine Pollution.4 9 These treaties contain provisions that may be
incompatible with the GATT rules. The WTO's Trade and Environment
Committee, established more than five years ago to find consensus on the issue,
has yet to reconcile these potential conflicts. The current uncertainty has
exacerbated the struggle between those seeking to protect the environment and
those promoting trade agreements.
The use of trade measures to protect the global commons, such as marine
fisheries, may be the most effective economic tool to conserve threatened ocean
resources but also the most speculative. Many ocean fish species are now
threatened and some have become extinct. Overfishing, for example, has caused
some populations of tuna, billfishes, and sharks to decline in the last few decades
by fifty to seventy-five percent.5 0 Exports in prepared tuna have risen nearly
three-hundred percent in the last decade alone.'
In December 1995, a meaningful United Nations Agreement on Straddling
and Highly Migratory Fish Stocks was adopted 2 which establishes principles for
the conservation and management of marine fisheries, largely by relying on
regional fishery commissions that seek to sustainably manage regional ocean fish
stocks. 3 It requires that government parties employ all means feasible to enforce

49. See UNEP, Environment and Trade-A Handbook 28-31 (2000), at http://iisd.ca/pdf/envirotradehandbook.pdf (last visited Dec. 3,2001) (copy on file with The TransnationalLawyer).
50. See, e.g., Thomas W. Lippman, State Dept. Catalogues World Environment Woes, WASH. POST, Apr.
23, 1997. at A 19 (quoting Secretary of State Madeleine Albright stating that, "[s]eventy percent of the world's
marine fish stocks are fully to over-exploited").
51. Natural Heritage Institute and The New England Aquarium, Harnessing the InternationalRules of
Trade to Enforce Pelagic Fishery Conservation on the High Seas, Report on High Seas Fisheries Decline, at 2
(copy on file with The TransnationalLawyer).
52. Including the United States, twenty-six nations signed the Agreement on Straddling and Highly
Migratory Fish Stocks under the United Nations Convention on the Law of the Sea (UNCLOS) on December 4,
1995. However, several major fishing nations have not signed this Agreement. The agreement sets out the
precautionary approach to the preservation and management of rapidly dwindling fisheries resources.
53. International monitoring and management of the high seas fishery, where it exists at all, is performed
by regional fishery management organizations created by agreements among nations whose commercial fishing
fleets exploit these areas.
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its provisions, including presumably the newest mechanism, the use of trade
measures against noncomplying nations. 4
A key problem in regional fishery management has been the significant
harvesting capability of distant water fishing nations that are not parties to
regional fishery commissions. Newer technologies and financial subsidies have
increased the capability of distant water fishing nations to disrupt the regional
quotas set by governments through the regional commissions, further threatening
fish species. Some regional commissions have sought to fight back by adopting
resolutions requiring their members to impose trade measures on countries not
complying with regional conservation measures. 5 Whether these new techniques
are GAIT-legal has yet to be determined.
The use of economic measures to protect human rights, a practice dating
back to the South Africa apartheid era, is also uncertain today. The clash between
global trade rules and human rights activists hit home in the United States with a
case challenging the State of Massachusetts for enacting a selective purchasing
law in 1996 against companies doing business with the outlawed Burma
government.56 The Massachusetts-Burma Law was enacted to deny companies
57
that do business in Burma from receiving state contracts. The law was
challenged by the National Foreign Trade Council (NFTC), a corporate lobbying
group with the largest number of multinational corporations in the United States
as its members.58 The NFTC alleged that the law violated the WTO government
procurement agreement. 9 The U.S. Supreme Court ruled in favor of the NFTC
finding that the 1996 law infringes on the federal government's power to regulate
foreign affairs.6°
Advocates for selective purchasing laws, a tool widely used by states during
South Africa's apartheid era, argue that local governments and taxpayers have
the right to make purchasing decisions that do not support businesses which
support brutal regimes. This gives pause to those who would advocate, after the
U.S. events of September 11, 2001, to ban business contracts for companies that
would do business with Afghanistan's Taliban government.

54. Supra note 52 and accompanying text.
55. Frank E. Loy, Under Secretary for Global Affairs, US Department of State, Keynote Address at the
FAQ Conferenceon CurrentFisheriesIssues, Rome, Italy, Mar. 16, 2000, at http:llwww.state.gov/www/policy
_remarks/2000/000316jloy._fisheries.html (last visited Jan. 13, 2002) (copy on file with The Transnational
Lawyer).
56. The United Nations bodies have passed numerous resolutions condemning the Burmese or Myanmar
government for its systematic and widespread human rights abuses.
57. The United States had already acknowledged that businesses should not be doing business there. On
May 20, 1997, President Clinton issued Executive Order 13047, which took effect on May 21, banning most
new U.S. investment in economic development of resources in Burma. See White House Notice: Continuation
of Emergency With Respect to Burma, May 18, 2000, U.S. NEwsWHRE.
58. See generally Crosby v. National Foreign Trade Council, 530 U.S. 363 (2000).
59. See id. at 384. This agreement bars the use of 'non-economic' criteria--such as human rights or
environmental considerations-in public procurement.
60. See id. at 388.
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What do these issues mean for the international trading system or for the
international lawyer? What role should these issues play in the global trade
negotiations process? If these conflicts are to be overcome, governments and
international lawyers will need to adopt new mechanisms that effectively
incorporate NGOs and civil society perspectives.
61
V. A CALL FOR A NEW MULTI- PARTICIPATORY AGENDA

In a recent article by Joost Pauwelyn, an expert on leave from the WTO's
legal division, Mr. Pauwelyn asks the questions now widely debated: "How does
the World Trade Organization relate to the wider corpus of public international
law? What, in turn, is the role of public international law in WTO dispute
settlement? ' 62 He concedes that there is no clear answer yet to these questions.
But, there is a procedural issue that looms even larger. How can the WTO
integrate legitimate NGO representation in the trade/investment dialogue? Many
experts believe that the lack of representation of civil society in these discussions
is at the core of the global governance crisis.63 NGO representation will in fact be
essential in reaching a global consensus on how the WTO and critical
environmental and social issues that make up the better part of public
international law coexist, indeed flourish.
To do this, a multi-participatory system must be conceived. There are
mechanisms that could be both effective and immediate. We summarize two
approaches as examples with a view toward advocating that governments
actively design a new participatory process.
A. ParticipationThrough ParliamentaryCommittees or Assemblies
The first approach suggests that the WTO can obtain input from NGOs and
other stakeholder groups in civil society through "parliamentary committees."
Trade/environment expert Pierre Marc Johnson advocates that parliamentary
committees should be established to solicit, via hearings and public session, the
voices and concerns of civil society and to funnel these concerns directly into the
negotiation process. 6 Johnson further supports the idea of creating a multipartite,
transparent deliberative forum such as a Standing Conference on Trade and the
Environment to bring expert opinion on the trade/environment nexus to the WTO
61. A "new participatory approach [in the international community] ... to change the global governance
system," is proposed in Pierre Marc Johnson & Karel Mayrand, The Citizen, the State, and International
Regimes: The Challenges of International Governance in a Globalized World, an unpublished paper based on
the Conference on The Art of The State in a World Without Frontiers,Montebello, October 12-13, 2001, at 36
(copy on file with The TransnationalLawyer).
62. Joost Pauwelyn, The Role of Public InternationalLaw in the WTO: How FarCan We Go?, 95 AM. J.
INT'L L. 535, 535 (2001).
63. See, e.g., Johnson & Mayrand, supra note 61, at 33 (suggesting that globalization poses problems for
modem international institutions because they may lack of democratic legitimacy).
64. Id. at 19.
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process.65
B. ParticipationThrough Various Other Mechanisms
Still another approach that could support the WTO's democratic legitimacy,
one proposed for Intergovernmental Organizations (IGOs) generally by Eric
Stein, is to adopt measures such as: (1) open working sessions, particularly rulemaking sessions, to the public, and post documents, including draft proposals, on
the Internet; (2) establish a standing consultative body composed of members of
national parliaments to assure greater accountability; (3) provide NGOs and
interest groups adequate and fair access to the institutions for exchange of data
and consultation. A normative framework should be devised for such
participation; and (4) establish an inspection panel (such as that created by the
World Bank) 5 and an ombudsman to receive citizen complaints of
maladministration.6 7
Stein suggests further that certain mechanisms under the European Union
(EU) may be transferable, such as the ombudsman facility discussed above, the
procedures and precedent building of the EU judiciary, the consultation system
and advisory organs, measures to improve transparency, and cooperation with
national parliaments. 5 He suggests that decentralization of power may be an
9
option with greater reliance on regional and local authorities. "In the interest of
legitimacy, if for no other reasons, IGOs and regimes should explore the ways of
protecting the core of fundamental human rights within the confines of their
competence."70
VI. CONCLUSION

The two approaches outlined above call for a new framework for
international trade and investment negotiations. The new framework should
include the input of legitimate and diverse nongovernmental organizations, and
also examine the WTO's role in sustainable development. As Johnson
recognizes, NGOs should "not only be conceived as issues-identifiers and
democratic stakeholders, but as fully competent actors in the world governance
system that can contribute both to the identification of issues and strategies, and

65. Id. at 17-19.
66. The World Bank's inspection panel provides an independent forum to private citizens who believe
that they or their interests have been or could be directly harmed by a project financed by the Bank See The
World Bank Group: The Inspection Panel, Overview, at http://wblnOO18.worldbank.org/ipn/ipnweb.nsf/W
Overview/overview?opendocument (last visited Jan. 13, 2002) (copy on file with The TransnationalLawyer).
67. See generally Eric Stein, InternationalIntegrationand Democracy: No Love at FirstSight, 95 AM. J.
INT'L L. 489 (2001).
68. Id. at 532-33.
69. Id. at 533.
70. Mat 533.
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participate in implementation of various instruments of governance."" One can
hope that a new paradigm will also serve to extinguish the violence associated
with fundamentalist activists who reject globalization in their own ways,
emboldened by the lack of a democratic forum. The development of a democratic
forum where governments interact with civil society groups can lead to
meaningful and durable solutions to the conflicts between global economic rules
and the improvement of social rights and the environment.

71. See, e.g., Johnson & Mayrand, supra note 61, at 16.

